IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH
COURT-1IV

COMPANY PETITION NO. (IB) 445 OF 2023

[Under Section 7 of the Insolvency and Bankruptcy Code, 2016 R/W
Rule 4 of the Insolvency and Bankruptcy (Application to Adjudicating
Authority) Rules, 2016.]

IN THE MATTER OF C.P. NO. (IB) 445 OF 2022:

IDBI TRUSTEESHIP SERVICES LIMITED
(In the capacity as the Debenture Trustee for
Kautilya Finance BV)
...APPLICANT/FINANCIAL CREDITOR

VERSUS
SHREE VARDHAMAN BUILDPROP PVT.LTD
...RESPONDENT/CORPORATE DEBTOR

CORAM:

SHRI MANNI SANKARIAH SHANMUGA SUNDARAM,
HON’BLE MEMBER (JUDICIAL)

DR. SANJEEV RANJAN,
HON’BLE MEMBER (TECHNICAL)

PRESENT:
For the Applicant : Sr. Adv. Krishnendu Datta, Adv. Pranjit

Bhattacharya, Adv. Tarini Khurana
For the Respondent : Adv. Pooja Mehra Saigal, Adv. Rajat
Joneja, Adv., Sakshi Kapoor.

Order Delivered on: 29.04.2024
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ORDER
PER: MANNI SANKARIAH SHANMUGA SUNDARAM, MEMBER (J)

1. The instant Company Application (C.P.(IB) No. 445/2023) is filed by M/s.

IDBI Trusteeship Services Limited (‘Applicant’) bearing CIN:
U65991MH2001GOI131154 in its capacity of a Debenture Trustee of
M/s. Kautilya Finance BV under Section 7 of the Insolvency and
Bankruptcy Code, 2016 (‘Code’) read with Rule 4 of the Insolvency and
Bankruptcy (Application to Adjudicating Authority) Rules, 2016 (‘Rules’)
with a prayer to initiate Corporate Insolvency Resolution Process in
respect of M/s. Shree Vardhman Buildrop Private Limited (Respondent

Company), referred to as the Corporate Debtor.

. The Respondent Company M/s. Shree Vardhman Buildrop Private
Limited (CIN No. U70200DL2010PTC199363) is a private limited
company having its registered office situated at 301, Third Floor,
Indraprakash Building, 21, Barakhamba Road, New Delhi - 110001.
Since the registered office of the respondent Corporate Debtor is in New
Delhi, this Tribunal having territorial jurisdiction over the NCT of Delhi,
is the Adjudicating Authority in relation to the prayer for initiation of
Corporate Insolvency Resolution Process in respect of
Respondent/Corporate Debtor under sub-section (1) of Section 60 of the

Code.

AVERMENTS OF THE APPLICANT IN C.P.(IB)/445/2023

. Succinctly stated, the facts of the present case as averred by the
applicant in the present application are that the Corporate Debtor i.e.,

M/s. Shree Vardhman Buildprop Private Limited has been developing a
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low cost/ affordable Housing Project called “Shree Vardhman Mantra”

(‘project’) on the land admeasuring 11.262 acres situated at Village
Badshahpur, Sector-67, Gurgaon Manesar. The Corporate Debtor for the
purpose of inter-alia facilitating the development and construction of the
Project by raising finance, had proposed to issue and allot Debentures by

private placement to Kautilya Finance BV.

4. The Applicant further submitted that M/s. Kautilya Finance BV, a
foreign portfolio investor registered with Securities and Exchange Board
of India (SEBI), is a Company incorporated under the laws of
Netherlands. Further, the Corporate Debtor had issued an Information
Memorandum-cum- Private Placement Offer Letter dated 14.06.2016 for
the aforesaid purpose, based on the which, Kautilya Finance BV agreed
to invest in the Corporate Debtor by subscribing to the debentures in

question and following agreements were executed:

a. Under the Debenture Subscription Agreement dated
14.06.2016, M/s. Kautilya Finance BV had agreed to
subscribe to listed, redeemable, transferable, interest bearing,
non- convertible debentures (NCDs) for an amount of INR
35,00,00,000/- each having a face value of INR 1,00,00,000/-
each at an interest rate of 16% per annum issued by the
Corporate Debtor.

b. Debenture Trust Deed dated 14.06.2016 inter alia entered
into between the Corporate Debtor, the Promoters and the
Financial Creditor (First DTD) which governs all the inter se
rights and obligations between the parties. Pursuant to which
M/s. Kautilya Finance BV had subscribed to the NCDs issued
by the Corporate Debtor on 22.07.2016.
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SE.I The Applicant submitted that during the period June, 2016 to January
2021, certain amounts became due and payable towards the principal
and interest in respect of the NCDs in terms of the Repayment Schedule.
However, the Corporate Debtor had failed to make payments as per the
Repayment Schedule and kept delaying repayment on one pretext or the
other including request for accrual of interest amounts for the quarter
ending 30.06.2018, 30.09.2018, 31.12.2018 and 31.03.2019 for
subsequent quarter which were duly granted by the Financial Creditor.
The Applicant had issued a Default Notice dated 05.08.2019 and
18.11.2020 to the Corporate Debtor.

6. Further, the applicant submitted that the Financial Creditor in the
capacity of Debenture Trustee of KFBV and Kautilya Real Estate Fund
(KREF) had agreed to revise the repayment schedule for the repayment of
principal and interest of the NCDs issued by the Corporate Debtor as per
Second Debenture Trust Deed dated 02.02.2021. However, the Corporate
Debtor continues making default, resultant to which the Applicant had
issued Legal Notice dated 20.01.2023 demanding repayment of
outstanding amounts within 15 days. Also, the Applicant had issued
Demand Notice dated 16.06.2023 calling upon the Corporate Debtor to
make repayment of INR 57,87,76,971 as on 31.03.2023. Accordingly,
prays for the initiation of the Corporate Insolvency Resolution Process
against M/s. Shree Vardhman Buildprop Private Limited (‘Corporate
Debtor’)

REPLY OF THE CORPORATE DEBTOR IN C.P.(IB)/445/2023

7. The Corporate Debtor had filed its reply and submitted that the
Corporate Debtor is a financially sound company and if it is subjected to
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“admission for CIRP under the provisions of the Code, the same would be

detrimental to the interest of the stakeholders and the homebuyers. The
Corporate Debtor further submitted that the Respondent can repay the
alleged default amount from the amounts receivable from the Project,
therefore, there is no reason to push the Corporate Debtor into the rigors
of Corporate Insolvency Resolution Process only for the benefit of the
Applicant. To support the contention, the Corporate Debtor had placed
reliance on the Hon’ble Supreme Court judgement in the matter of
Vidarbha Industries Power Ltd. v. Axis Bank Ltd., (2022) 8 SCC 352
(“Vidarbha Industries”), Judgment dated 12.07.2022

. Moreover, an application under Section 7 of the Code, 2016 against M/s.

DSS infrastructure., which is the wholly owned subsidiary of the
Corporate Debtor as well as the Corporate Guarantor to the Financial

Creditor is pending before the Hon’ble NCLT, New Delhi, Court 2 Bench.

. The Corporate Debtor further submitted that Homebuyers of the Project

has filed an application bearing IA No. 6467 of 2023 before this Hon’ble
Tribunal seeking intervention and directions against the Applicant. The
Application came to be listed before the came to be listed on 13.12.2023
and the order has been reserved on maintainability. As on date, no order

has been passed in the intervention application of the homebuyers.

. Moreover, the Corporate Debtor submitted that the delay in repayment of

the loans of the Applicant is on account of force majeure events for which
the Corporate Debtor cannot be held responsible. The Corporate Debtor
submitted that the Project Land was finally released from acquisition
proceedings under Land Release Policy dated 26.10.2007. However, the
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"Director General, Town and Country Planning, Haryana had withheld the

approvals for an indefinite period of time merely on the basis of a CBI
Inquiry under an FIR relating to the acquisition/release of land by the
State of Haryana in Sectors 58 to 63 and 65 to 67 of Gurugram Manesar
urban Complex. Therefore, it is the case where on account of land
acquisition proceedings and thereafter, CBI enquiry on the land forming
part of the Project Land, the Corporate Debtor could not fully utilize the
land and repay the Applicant.

11. The Corporate Debtor submitted that the Insolvency and Bankruptcy

Board of India (“IBBI”) vide Notification No. IBBI/2022-23/GN/REGO085,
dated 14th June, 2022 had introduced Insolvency and Bankruptcy Board
of India (Information Utilities) (Amendment) Regulations, 2022 which
makes it mandatory for the creditors to file the information of default,
with the information utility. Therefore, the record of information utility is
a necessity for applications under Section 7 and Section 9 of the Code to
be effectively heard. However, no such record has been filed and the

present application is therefore liable to be dismissed.

ANALYSIS & FINDINGS IN C.P.(IB)/445/2023

. We have heard the Learned Counsel for the parties and perused the

averments made in the Application, Reply and Written submission filed by
the parties. Adverting to the facts of the present case, there is no dispute
that the Corporate Debtor i.e., M/s. Shree Vardhman Buildrp Private
Limited is the Principal Borrower in terms of Debenture Trustee Deed
dated 14.06.2016, pursuant to which M/s. Kautilya Finance BV had
disbursed an amount of Rs.35,00,00,000/- to the Corporate Debtor on
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22.07.2016 by subscribing to non- convertible debentures (NCDs) for an

amount of INR 35,00,00,000/- each having a face value of INR
1,00,00,000/- of the Corporate Debtor as per the covenants of Debenture
Trustee Deed dated 14.06.2016. The Corporate Debtor had failed to make
payments as per the Repayment Schedule and kept delaying repayment
on one pretext or the other including request for accrual of interest
amounts for the quarter ending 30.06.2018, 30.09.2018, 31.12.2018 and
31.03.2019, consequent to which, the debt was restructured on

02.02.2021 as per the Debenture Trustee Deed 02.02.2021.

. However, even after the revision of repayment schedule, the Corporate

Debtor had failed to repay in terms of the second Debenture Trust Deed
dated 02.02.2021 from the first due date i.e. 31.03.2021. Consequently,
Kautilya Finance BV had presented the PDC's handed over by the
Corporate Debtor herein with respect to the Debentures in question
towards payment of Interest and Redemption Amounts due and payable
to Kautilya Finance BV, which got dishonoured for the reason "Funds
Insufficient". The Applicant vide Notice dated 16.06.2023 called upon the
Corporate Debtor to discharge the above-mentioned outstanding liabilities
of Rs. 57,87,76,971/- (Indian Rupees Fifty Seven Crores Eighty Seven
Lakhs, Seventy-Six Thousand, Nine Hundred Seventy-One Only) as on
31.03.2023.

. The date of default is clearly stated in part IV as 24.06.2023. There is no

dispute that the Principal borrower has committed default in re-payment
of debt. On perusal of document annexed to the Application, it is seen
that the Corporate Debtor was issued a Demand Notice dated 16.06.2023

calling upon the Corporate Debtor to make repayment of INR
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I57,87,76,971/— as on 31.03.202. The Corporate Debtor has made an
express admission that it has availed financial assistance from M/s.
Kautilya Finance BV pursuant to which the M/s. Kautilya Finance BV
had agreed to disburse an amount of Rs. 35,00,00,000/- (Rupees Thirty
Five Crore Only) to the Corporate Debtor for the purpose of development,
construction and completion of the Project for the purpose of construction

and development of the Project

15. As regard to the Corporate Debtor’s contention that record of Default is
not annexed with the present application, which is a mandatory
requirement. This Adjudicating Authority is of the considered view that
Section 7 of the Code, 2016 read with the CIRP Regulations, 2016
empowers the Financial Creditor to file record of the default recorded in
the information utility or “such other record and default as may be
specified”. This Adjudicating Authority is further persuaded by the
decision of Hon’ble NCLAT in the matter of Vijay Kumar Singhania Vs.
Bank of Baroda and Anr. Company Appeal (AT) (Insolvency) No.1058 of
2023; Order dated 13.12.2023, had adjudicated on the question,
“Whether filing of Record of Default(RoD) of Information Utility is
mandatory? and without obtaining an Authentication of Default(AoD) as
per IU Regulation 21, no application under Sec. 7 can be filed by

Financial Creditor?” and held as follows:-

“30. Before the Adjudicating Authority, submission on the basis
of the argument which has been advanced by the Appellant
before us that no information of default from the information
utility have been filed, application deserves to be rejected was
raised and dealt with by the Adjudicating Authority. It is useful
to extract the following observations in paragraph 11 of the
judgment of the Adjudicating Authority:-
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............... As far as the plea of default being not recorded with
the information utility is concerned, as can be seen from Section
7 (3)(a) of the IBC, 2016, along with the application, the Financial
Creditor may furnish the record of default recorded with the
information utility or such other or record or evidence of default
as may be specified. Besides, as can be seen from Regulation 2A
of IBBI (Insolvency Resolution Process for Corporate Persons
Regulations), 2016, for the purpose of Clause (a) of sub-section 3
of Section 7 of the Code (ibid), the Financial Creditor may furnish
a certified copy of entries in the relevant account in Banker's
Book as evidence of default. In the present case, the Petitioner
has enclosed the copies of the statement of account in respect of
Account Nos. 05860600004851 and 05860500000127 along
with the interest calculation sheet and Certificate under Section
2(A) of Banker's Book Evidence Act, 1891, as Annexure-7 to the
Petition, which is valid evidence in terms of the provisions of
Regulation 2A(a) of IBBI (CIRP) Regulations, 2016. As far as the
plea of Regulation 20(1A) of IBBI (Information Utilities)
Regulations, 2017 is concerned, in terms of the said provision,
before filing an application to initiate CIRP the creditor should file
the information of default with the Information Utility and the IU
shall process the information for the purpose of issuing record of
default in accordance with Regulation 21 of the Regulations. The
Regulation nowhere provides that the information of default
recorded by IU can be the only evidence to be relied on while
taking a decision regarding the admission of a Petition under
Section 7 of IBC, 2016. Even otherwise also, neither the IBBI (IU)
Regulations, 2017 nor the order issued by the Registrar, NCLT
can have overriding effect qua the provisions of Regulation
7(3)(a) of the IBC, 2016. In the wake, we are unable to
countenance the plea raised by the Respondent ie., in the
absence of a record of default recorded by IU, an application
filed under Section 7 of IBC, 2016 may not be admitted.”

31. Thus, we are of the view that the Adjudicating
Authority has correctly repelled the contention of the
Appellant that in absence of a record of default recorded
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16.

17.

by information utility, the application filed under Section 7
may not be admitted.”

Therefore, considering the judicial precedent and provisions of Code,
2016 and the regulations made thereunder, it is settled proposition that
the record of default recorded with the Information Utility cannot be the
only document to be furnished in a Section 7 Application and the
financial creditor is at liberty to submit such other record of default as
may be specified which proves the existence of debt and default. Further,
the Applicant had placed on record the copy of the Debenture Trust
Deeds, Legal notice issued to the Corporate Debtor, Corporate Debtor’s
Reply dated 25.02.2023 to the Legal Notice, Escrow Agreement and
Arrangement letter between the parties along with the Post Dated
Cheques issued by the applicant to proof the existence of debt and its
default. Therefore, the contention of the Corporate Debtor regarding the
non-maintainability of the present application in absence of record of

default cannot be sustained.

As regard to the Corporate Debtor’s Contention that an application under
Section 7 of the Code, 2016 against M/s. DSS infrastructure, which is
the wholly owned subsidiary of the Corporate Debtor as well as the
Corporate Guarantor of the Corporate Debtor with respect to the same
debt on same facts and for the same default is pending. It is pertinent to
note that under section 128 of the Indian Contract Act, 1872 the liability
of the surety is coextensive with that of the principal debtor, unless
otherwise provided under the contract. Further, in relation to the aspect
of Corporate Guarantee it is apt to refer to the decision of the Hon'ble
Supreme Court in the matter of Laxmi Pat Surana --Vs- Union Bank of

India & Anr. in Civil Appeal No. 2734 of 2020 wherein it was held that
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18.

19.

20.
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the liability of the "Corporate Guarantor' is "coextensive' with that of the

"Principal Borrower' and that acknowledgment given by the "Principal
Borrower' also binds the “Corporate Guarantor'. Accordingly, the

Corporate Debtor’s contention cannot be sustained.

Further this Adjudicating Authority vide order dated 18.01.2024 had
dismissed the IA No. 6467 of 2023, an application filed by Home Buyers
before this Adjudicating Authority seeking intervention in the present
application. Accordingly, the Corporate Debtors contention regarding the

pendency of IA No. 6467 of 2023 cannot be sustained.

The Corporate Debtor had further contended that because of the Force
Majuere, the Corporate Debtor was unable to complete the project, which
resulted in default of the obligations to the Applicant, however, the
Corporate Debtor is a solvent company and will repay the outstanding
Financial Debt from the proceeds of the project. This Adjudicating
Authority observe that the Occupancy Certificate for the project had
already being received by the Corporate Debtor on 23.07.2021 and has
already handed over possession to almost 1024 allottees in the said
Project, still, the Corporate Debtor is unable to regularise its
commitment. Further, the Corporate Debtor is not regularized in filling

its annual returns with the Ministry of Corporate Affairs.

As regard to the Corporate Debtor’s reliance on Hon’ble Supreme Court
judgement in the matter of Vidarbha Industries Power Ltd. v. Axis Bank
Ltd., (2022) 8 SCC 352 (“Vidarbha Industries”). It is observed that the
facts of the case relied upon and the facts of the present case are
different. Accordingly, the judgement relied upon by the Corporate
Debtor is not helpful.
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. It is a trite law that while considering the application for initiation of

CIRP of the Corporate Debtor under section 7 of the IBC, 2016, the
Adjudicating Authority has to merely satisfy the requirements as
provided under Section 7(5) of the Code, 2016. Further, the Hon’ble
Supreme Court in the case of Innoventive Industries Limited vs ICICI

Bank Ltd (2018) 1 SCC 407, had observed the scope and extent of the

powers conferred with the Adjudicating Authority under Section 7.

“29. The scheme of Section 7 stands in contrast with the
scheme under Section 8 where an operational creditor is, on
the occurrence of a default, to first deliver a demand notice of
the unpaid debt to the operational debtor in the manner
provided in Section 8(1) of the Code. Under Section 8(2), the
corporate debtor can, within a period of 10 days of receipt of
the demand notice or copy of the invoice mentioned in sub-
section (1), bring to the notice of the operational creditor the
existence of a dispute or the record of the pendency of a suit
or arbitration proceedings, which is pre-existing — i.e. before
such notice or invoice was received by the corporate debtor.
The moment there is existence of such a dispute, the
operational creditor gets out of the clutches of the Code. 30.
On the other hand, as we have seen, in the case of a
corporate debtor who commits a default of a financial
debt, the adjudicating authority has merely to see the
records of the information utility or other evidence
produced by the financial creditor to satisfy itself that a
default has occurred. It is of no matter that the debt is
disputed so long as the debt is “due” i.e. payable unless
interdicted by some law or has not yet become due in the
sense that it is payable at some future date. It is only when
this is proved to the satisfaction of the adjudicating authority
that the adjudicating authority may reject an application and
not otherwise.”

“30. On the other hand, as we have seen, in the case of a
corporate debtor who commits a default of a financial
debt, the adjudicating authority has merely to see the
records of the information utility or other evidence
produced by the financial creditor to satisfy itself that a
default has occurred. It is of no matter that the debt is
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22.

disputed so long as the debt is “due” i.e. payable unless
interdicted by some law or has not yet become due in the
sense that it is payable at some future date. It is only when
this is proved to the satisfaction of the adjudicating authority
that the adjudicating authority may reject an application and
not otherwise.”

Thus, from the material placed on record as stated above further
confirms that the debt is due and the Corporate Debtor has committed
default in repayment of the outstanding financial debt. Therefore, on the
basis of discussion in the aforesaid paragraphs, we are satisfied that the
present application is complete in all respects. The Applicant is entitled
to move the application against the Corporate Debtor in view of
outstanding Financial Debt in default which is above the pecuniary
threshold limit as provided under Section 4 of the Code, 2016. As a
sequel to the above discussion and in terms of Section 7 (5) (a) of the
Code, the instant Petition 1.B./445/ND/2023 stands admitted and
CIRP of M/s. Shree Vardhman Buildrop Private Limited shall

commence.

23. The petitioner in revised Part-III has proposed the name of M/s.

Ducturus Resolution Professional Private Limited, through its Director
Mr. Jalesh Kumar Grover having Registration Number IBBI/IPA-001 /IP-
P00200/2017-2018/10390 as proposed Interim Resolution Professional
of the Corporate Debtor. M/s. Ducturus Resolution Professional Private
Limited, through its Director Mr. Jalesh Kumar Grover having
Registration Number IBBI/IPA-001/IP-PO0200/2017-2018/10390 and

email — id j.kgrover27@gmail.com is appointed as an Interim Resolution

Professional (IRP) for Corporate Debtor. The consent of the proposed
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24.

25. It is made clear that the provisions of moratorium shall not apply to

interim resolution profession in Form-2 along with valid AFA is taken on

record.

We also declare moratorium in terms of Section 14 of the Code. The
necessary consequences of imposing the moratorium flows from the
provisions of Section 14 (1) (a), (b), (c) & (d) of the Code. Thus, the

following prohibitions are imposed:

(a)The institution of suits or continuation of pending suits or
proceedings against the corporate debtor including execution
of any judgment, decree or order in any court of law,
tribunal, arbitration panel or other authority;

(b)Transferring, encumbering, alienating or disposing of by the
corporate debtor any of its assets or any legal right or
beneficial interest therein;

(c)Any action to foreclose, recover or enforce any security
interest created by the corporate debtor in respect of its
property including any action under the Securitization and
Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002;

(d)The recovery of any property by an owner or lessor, where
such property is occupied by or in the possession of the
corporate debtor.

(e)The IB Code 2016 also prohibits Suspension or termination of
any license, permit, registration, quota, concession, clearances
or a similar grant or right given by the Central Government,
State Government, local authority, sectoral regulator or any
other authority constituted under any other law for the time
being in force, on the grounds of insolvency, subject to the
condition that there is no default in payment of current dues
arising for the use or continuation of the license, permit,
registration, quota, concessions, clearances or a similar grant
or right during the moratorium period.

transactions which might be notified by the Central Government and the
supply of the essential goods or services to the Corporate Debtor as may

be specified, are not to be terminated or suspended or interrupted during
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26.

27.

28.

29.
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the moratorium period. In addition, as per the Insolvency and

Bankruptcy Code (Amendment) Act, 2018 which has come into force
w.e.f. 06.06.2018, the provisions of moratorium shall not apply to the
surety in a contract of guarantee to the corporate debtor in terms of

Section 14 (3) (b) of the Code.

In pursuance of Section 13 (2) of the Code, we direct that public
announcement shall be made by the Interim Resolution Professional
immediately (within 3 days) as prescribed by Explanation to Regulation
6(1) of the IBBI Regulations, 2016) with regard to admission of this
application under Section 7 of the Insolvency & Bankruptcy Code, 2016.

We direct the applicant Financial Creditor to deposit a sum of Rs. 2
Lakhs (Two Lakh Rupees) with the Interim Resolution Professional to
meet out the expenses to perform the functions assigned to him in
accordance with Regulation 6 of Insolvency and Bankruptcy Board of
India (Insolvency Resolution Process for Corporate Person) Regulations,
2016. The needful shall be done within three days from the date of
receipt of this order by the Financial Creditor. The said amount,
however, is subject to adjustment towards Resolution Process cost as per

applicable rules.

The Interim Resolution Professional shall perform all his functions as
contemplated, inter-alia, by Sections 15, 17, 18, 19, 20 & 21 of the Code
and transact proceedings with utmost dedication, honesty and strictly in

accordance with the provisions of the Code, Rules and Regulations.

It is further made clear that all the personnel connected with the
Corporate Debtor, its promoters or any other person associated with the

Management of the Corporate Debtor are under legal obligation under
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30.

31.

32.

(DR. SANJEEV RANJAN)

Section 19 of the Code to extend every assistance and cooperation to the
Interim Resolution Professional as may be required by him in managing
the day to day affairs of the ‘Corporate Debtor’. In case there is any
violation committed by the ex-management or any tainted/illegal
transaction by ex-directors or anyone else, the Interim Resolution
Professional would be at liberty to make appropriate application to this

Tribunal with a prayer for passing appropriate orders.

The Interim Resolution Professional shall be under duty to protect and
preserve the value of the property of the ‘Corporate Debtor’ as a part of
his obligation imposed by Section 20 of the Code and perform all his
functions strictly in accordance with the provisions of the Code, Rules

and Regulations.

A copy of the order shall be communicated to the applicant, Corporate
Debtor and IRP above named, by the Registry. In addition, a copy of the
order shall also be forwarded to IBBI for its records. Applicant is also
directed to provide a copy of the complete paper book to the IRP. A copy
of this order is also sent to the ROC for updating the Master Data. ROC
shall send compliance report to the Registrar, NCLT.

Accordingly, the instant application filed under Section 7 of the Code,
2016 bearing I.B./445(ND)/2023 stands admitted.

Sd/- Sd/-

MEMBER (T) MEMBER (J)
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IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH
COURT-1IV

I.A./1213/2024
IN
COMPANY PETITION NO. (IB) 445 OF 2023

IN THE MATTER OF

IDBI TRUSTEESHIP SERVICES LIMITED
(In the capacity as the Debenture Trustee for
Kautilya Finance BV)
...APPLICANT/FINANCIAL CREDITOR

VERSUS
SHREE VARDHAMAN BUILDPROP PVT.LTD
...RESPONDENT/CORPORATE DEBTOR

AND IN THE MATTER
IDBI TRUSTEESHIP SERVICES LIMITED
(In the capacity as the Debenture Trustee for

Kautilya Finance BV)
...APPLICANT/FINANCIAL CREDITOR

VERSUS
SHREE VARDHAMAN BUILDPROP PVT.LTD
...RESPONDENT/CORPORATE DEBTOR

CORAM:

SHRI MANNI SANKARIAH SHANMUGA SUNDARAM,
HON’BLE MEMBER (JUDICIAL)

DR. SANJEEV RANJAN,
HON’BLE MEMBER (TECHNICAL)

PRESENT:
For the Applicant : Sr. Adv. Krishnendu Datta, Adv. Pranjit

Bhattacharya, Adv. Tarini Khurana

1.A./1213/2024

IN

COMPANY PETITION NO. (IB) 445 OF 2023
Date of Order:29.04.2024



(DR. SANJEEV RANJAN)

For the Respondent : Adv. Pooja Mehra Saigal, Adv. Rajat
Joneja, Adv, Sakshi Kapoor.

Order Delivered on: 29.04.2024
ORDER
PER: MANNI SANKARIAH SHANMUGA SUNDARAM, MEMBER (J)
The instant Interlocutory Application (I.A.(IBC) No. 1213/2024) is

preferred by M/s. IDBI Trusteeship Services Limited (‘Applicant’) under
Section 60(5) of the Insolvency and Bankruptcy Code, 2016 read with
Rule 11 of the National Company Law Tribunal Rules, 2016 inter-alia
seeking to replace the name of the proposed Interim Resolution
Professional from the name of Mr. Harvinder Singh with M/s.Ducturus
Resolution Professionals Pvt. Ltd. through its Director Mr. Jalesh Kumar

Grover.

Heard and record perused. This Adjudicating Authority in the interest of
justice, hereby allow the present application (I.LA/1213/2024) and the
revised Part-IIl of the Captioned Company Application i.e. C.P. NO. (IB)
445 OF 2023 annexed as ANNEXURE-I to 1.A/1213/2024 is taken on

record.

Resultantly, the .A/1213/2024 stands allowed.

Sd/- Sd/-
(MANNI SANKARIAH SHANMUGA SUNDARAM)

MEMBER (T) MEMBER (J)

1.A./1213/2024

IN

COMPANY PETITION NO. (IB) 445 OF 2023
Date of Order:29.04.2024



IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH
COURT-1IV

I.A/6732/2023
IN
COMPANY PETITION NO. (IB) 445 OF 2023

IN THE MATTER OF
IDBI TRUSTEESHIP SERVICES LIMITED
(In the capacity as the Debenture Trustee for
Kautilya Finance BV)
...APPLICANT/FINANCIAL CREDITOR

VERSUS
SHREE VARDHAMAN BUILDPROP PVT.LTD
...RESPONDENT/CORPORATE DEBTOR

PRESENT:
For the Applicant : Sr. Adv. Krishnendu Datta, Adv. Pranjit Bhattacharya,
Adv. Tarini Khurana
For the Respondent : Adv. Pooja Mehra Saigal, Adv. Rajat Joneja, Adv.
Sakshi Kapoor.

Order Delivered on: 29.04.2024

ORDER
PER: MANNI SANKARIAH SHANMUGA SUNDARAM, MEMBER (J)

The instant Interlocutory Application (I.A.(IBC) No. 6732/2023) is
preferred by M/s. IDBI Trusteeship Services Limited (‘Applicant))
under Section 60(5) of the Insolvency and Bankruptcy Code,
2016 read with Rule 11 of the National Company Law Tribunal
Rules, 2016 inter-alia seeking the following relief(s):-

[.LA/6732/2023

IN

C.P. NO. (IB) 445 OF 2023
Date of Order:29.04.2024



a) restrain the Corporate Debtor from alienating, encumbering,
or creating any third-party interest on the assets of the
Corporate Debtor;

b) restrain the Corporate Debtor to carry out Project Related
Financial transaction (sales, collections and cancellation)
out of any Bank Account other than the agreed Escrow
Accounts and in terms of the DTD dated 14.06.2016 and
the Second DTD dated 02.02.2021;

c) appoint an Interim Resolution Professional (IRP) to monitor
and control the affairs of the Corporate Debtor;

d) pass such orders, as this Hon'ble Tribunal deems fit and
proper in the circumstances of the case and thus render
justice.

2. Heard and records perused. This Adjudicating Authority had
admitted the C.P.(IB)/445/2023 vide separate order dated
29.04.2024 and initiated the Corporate Insolvency Resolution
Process against M/s. Shree Vardhman Buildprop Pvt Ltd
(‘Corporate Debtor’). Consequent to which moratorium under
Section 14 of the Code, 2016 is declared.

3. In light of the above, the relief(s) sought in the present
application becomes Infructuous. Resultantly, the present
I.A/6732/2023 IN C.P NO. (IB) 445 OF 2023 stands disposed

off.
Sd/- Sd/-
(DR. SANJEEV RANJAN) (MANNI SANKARIAH SHANMUGA SUNDARAM]|
MEMBER (T) MEMBER (J)

[.LA/6732/2023

IN

C.P. NO. (IB) 445 OF 2023
Date of Order:29.04.2024



IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH
COURT-1IV

I.A/1428 /2024
IN
COMPANY PETITION NO. (IB) 445 OF 2023

IN THE MATTER OF
IDBI TRUSTEESHIP SERVICES LIMITED
...FINANCIAL CREDITOR

VERSUS
SHREE VARDHAMAN BUILDPROP PVT.LTD
...CORPORATE DEBTOR

AND IN THE MATTER OF

SHREE VARDHAMAN BUILDPROP PVT.LTD

...APPLICANT
VERSUS
IDBI TRUSTEESHIP SERVICES LIMITED
...RESPONDENT

PRESENT:
For the Applicant : Sr. Adv. Krishnendu Datta, Adv. Pranjit Bhattacharya,

Adv. Tarini Khurana
For the Respondent : Adv. Pooja Mehra Saigal, Adv. Rajat Joneja, Adv.
Sakshi Kapoor.

Order Delivered on: 29.04.2024

[.LA/1428/2024

IN

C.P. NO. (IB) 445 OF 2023
Date of Order: 29.04.2024



ORDER
PER: MANNI SANKARIAH SHANMUGA SUNDARAM, MEMBER (J)

The instant Interlocutory Application ([.A.(IBC) No.1428/2024) is
preferred by M/s.Shree Vardhman Buildrop Private Limited (‘Applicant’)
under Section 60(5) of the Insolvency and Bankruptcy Code, 2016 read
with Rule 11 of the National Company Law Tribunal Rules, 2016 inter-alia
seeking the following relief(s):-

a) Allow the present Application and take on record the additional facts
and documents and Additional Submissions filed alongwith the
instant Application; or

b) Pass such other order(s), directions(s), relief(s) as deemed fit and

proper by this Hon'ble Tribunal in the fact and circumstances of the
present case and in the interest of justice.

. Briefly stated, the facts of the present case as averred by the
applicant are that the documents which are sought to be placed on
record vide the instant application were not in existence at the time
when the arguments were advanced by the parties and the matter
was reserved for orders. It was submitted that M/s. Kautilya Finance
BV ("Debenture Holder"), financial creditor in the present
proceedings, has also initiated proceedings under Section 138 of the
Negotiable Instrument Act, 1881 ("NI Act") against the applicant
before the Patiala House Court in the matter titled as "M /S Kautilya
Finance BV versus Shree Vardhman Buildprop Private Limited"
bearing CC NI Act No. 5500-2023 ("Complaint"). The Complaint came
to be listed before the Patiala House Court on 02.03.2024 wherein the
Applicant had handed over 3 cheques totalling to Rs. 7, 71,88,229 /-
(Rupees Seven Crore Seventy One Lakhs Eighty Eight Thousand Two

2
[.LA/1428/2024
IN
C.P. NO. (IB) 445 OF 2023
Date of Order: 29.04.2024



,5["7,’
Hundred and Twenty NineOnly) towards full and final payment of the

dishonored cheques. Significantly, the Counsel appearing on behalf of
the Debenture Holder accepted the Cheques towards full and final
payment and the matter was posted to 03.04.2024 only for
verification of clearance of the cheques and withdrawal of the
Complaint. However, to the utter shock and surprise, the Debenture
Holder has now filed an application in the Patiala House Court for
returning the cheques and proceeding with the matter on merits only
on the ground that Respondent has not paid any amount towards
other four (4) allegedly connected complaints initiated by the Indian
Subsidiary of the Debenture Holder i.e. Kautilya Finance Real Estate.
Now, the Debenture Holder as an afterthought and with a malafide

intention has refused to accept the cheques.

. It was further submitted that the Applicant is in a position to make
complete payment to the Debenture Holder in a period of one year
and the delay is solely attributable to Force Majeure conditions.
Clearly, the Financial Creditor has not come before this Hon'ble
Tribunal for resolution of the Applicant but only for its ulterior
motives and personal agenda to push an otherwise solvent company
into the rigors of CIRP. Hence, it is apparent that the Financial
Creditor with mala-fide intent is trying to mislead this Hon'ble

Tribunal by not placing on record the true, correct and complete facts

. Heard. Records have been examined in detail. Coming to the factual
matrix of the present case, it is an undisputed fact that the
arguments in the captioned Company Application i.e., C.P.(IB)
445/2023 case titled M/s. IDBI Trusteeship Services Limited vs. M/s.
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,5["7,’
Shree Vardhman Buildrop Private Limited filed under Section 7 of

the Code 2016, was heard at length by this Adjudicating Authority
and after taking the written submissions on record, the matter was
reserved for orders on 07.03.2024. The Applicant/Corporate Debtor
had filed the instant interlocutory Application on 15.03.2024 before
this Adjudicating Authority with a prayer to take on record additional

documents in the captioned Company Petition.

. It is a settled law that once the judgement has been reserved in a
matter, any subsequent pleadings in the matter, based on facts
which were in existence earlier also at the time of filing the reply as
well at the time of arguments, cannot be entertained by this
Adjudicating Authority and therefore in no way can be considered by
this Adjudicating Authority in pronouncing the judgement already
reserved in the captioned Company Application. Therefore, we have to
decide whether any additional plea can be raised by the respondent

after the closure of arguments and judgment is reserved.

. It is trite that the pleadings are statements in writing drawn up and
filed by each party to a case, stating what their contentions will be at
the trial/ hearing and giving all such details as his opponent needs to

know in order to prepare his case in answer.

. So far as the answer to the question whether the additional plea can
be raised by the Corporate Debtor when the matter was already
argued and judgment is reserved in the summary proceedings like
IBC, 2016 is concerned, from the records, we find that the the
Corporate Debtor had ample time to raise the additional plea in its

reply as the additional plea raised in the present interlocutory

4
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,5["7,’
application is not of any such nature which is discovered afterward of

getting the company application reserved for orders as the matter was
already pending before the Hon’ble Patiala Court . The pleadings in
the captioned Company Application are already there and hence, the
application under Section 7 of the Code, 2016 have to be dealt with

and to be decided on basis of said pleadings on record.

8. Thus, from the facts and circumstances which are borne on record
and narrated above, and for the reasons stated, we are of the
considered view that the Applicant had filed not only additional
pleading/documents in the main Company Application, but have also
filed additional written submissions without getting any liberty under
the garb of the present interlocutory application, just to delay the
process. Nevertheless, to note that the captioned Company
Application was reserved for orders much before the filing of the
present Interlocutory Application, this Adjudicating Authority is not
inclined to take on record additional documents in the present

matter.

9. In light of the above, the relief(s) sought in the present application
becomes Infructuous. Resultantly, the present I.A/1428/2024 IN
C.P NO. (IB) 445 OF 2023 stands dismissed.

Sd/- Sd/-
(DR. SANJEEV RANJAN)  (MANNI SANKARIAH SHANMUGA SUNDARAM]|
MEMBER (T) MEMBER (J)

[.LA/1428/2024

IN

C.P. NO. (IB) 445 OF 2023
Date of Order: 29.04.2024
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